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From Halifax. 


Commissions to executors are not a right attached to the office, but 
are.an allowance for their trouble and risk in settling the estate :— 
therefore, where there ¥ as two executors, and one took upon him- 
self more than half the trouble and risk, it was held, he was entitled 
to more than a moiety of the commissions. 


The case madeby the bill, answer and proofs in this 
cause was that the Plaintiff and Defendant were execu- 
tors of one Redding Jones ; that the Plaintiff resided in 
Halifax County, and the Defendant in Wake, near the 
residence of their testator ; that most of the business con- 
nect@d with the estate of Jones, was performed by the 
Defendant, although the Plaintiff gave all the aid in his 
power ; that the sum of $692 67 was allowed the Plain- 
tiff and Defendant for commissions ; and that the Defend- 
ant, having all the funds in his hands, had refused to al- 
low the Plaintiff any part thereof. The prayer of the 
bill was that the Defendant might pay to the Plaintiff, 
one-half of the sum allowed for commissions. 

The case was submitted without argument by Seawell 
for the Plaintiff, and Badger for the Defendant. 


Hau. Judge —The office of executor or administra- 
tor does not per se draw commissions after it as a mat- 
4 
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Dac. 1828. ter of course, They are allowed for services rendered 
—*™~ in liquidating and settling estates. Therefore if one ex- 
Jourdan et al | . 
a. ecutor performs more labor, and renders more service » 
Green et al. than another, he is entitled to a greater share of com- 
misssions. Fi © 

In the present case, it appears that the Defendant ren- 
dered all necessary services in adjusting and settling the 
estate of the testator ; that the Plaintiff did attend at” 5 
some few public meetings ; but the amount of service 
rendered by*him has not been made to appear. - He liv- 
ed at a considerable distance ; the Defendant lived very. 
near the estate, kept all the papers, transacted the busi-- 
ness with all concerned, and finally settled it, and held 
on upon the commissions. 

It ts unnecessary to refer the case to the master, be- 
cause it is confined to a narrow compass. I am author- 
ised to say, that a decree may be entered for one-sixth 
part of the commissions allowed to the Defendant, and 
that each party pay their own Cos 


Per Curtam.—Let a decree be accordingly. 


* 
— — R 


Elizabeth Jourdan ct al. 
v. | Prom Franklin. 


Simon Green et al. 


The word Heirs, in a will, where the testator recognizes the existence 
of the ancestor, means heirs apparent. In a bequest to J P and the 
heirs of S J, J P takes a moiety. 

In such a bequest to heirs, if it be of a present interest, those only 
take who were born at the date of the will, and perhaps at the death 
of the testator, But if the interest is expectant upon a life estate, 
those take who are born before the expiration of the particular 
estate. 


Burwett Perry on the 10th of July, 1812, made 
and published his will, which as far as is material to this 
case, is as follows : 
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*T give and bequeath unto my -wife Elizabeth Perry, Dre. 1828. 
‘one negro man named Simon, and one named Peter, T 
“and a woman named Suky, together with the balance _». 

« of my stock, and household and kitchen furniture, that Se" et el. 
“eis left after paying my just debts, to her during ber 
“natural life, and after her death to be equally divided 
— my son John, and my daughter Sally Jourdan’s 

heirs. 

“L have already given to my.daughter Sally Jourdan, 

“one negro boy Bob. Lalso give and bequeath to my 
“daughter Sally Jourdan’s heirs, a negro boy named 
* Adam, and a negro girl named Sylla.” 

‘Phe bill was filed by the Plaintiffs who are the chil” 
dren of Sally Jourdan, born before the death of the testatamy 
Burwell Perry. It averred the death of the widow Eli- 
sabeth Perry, and the Plaintiffs insisted that they were 
entitled to an equal share with John, per capita, of the 

and Suky, and her increase. 
go were the children of Sally Jour- 
of the testator, and the assignees 


of John the son, ‘admitted the-facts set forth in the bill, 
aE to such construction as the Court might 


pat Gpon the will. 
The case was submitted without argument, by W. Z. 
Haytvood, for the Plaintiffs. No Counsel appeared for 


the Defendants. 


Henpeitson, Judge.—The words “heirs of Sally 
Jourdan” in this case, mean heirs apparent—next of kin 
appareut, as the testator in his will takes notice that she 
is alive, by declaring that he had given her negro Bob. 

The bequest of negro dam and Sylla importing a 
present interest, none of the children of Sally can take, 
but those born at the time of making the will; at fur- 
thest, only these born at the testator’s death, and in this 


Vot. 1. * 8? 





— be eas difference which period of time is'ta- 
J “~~” ken, for none were born in the interval. “ 
é As to the — ——— 
Green et al. the death of his wife, as there was no present in 
beqaeathed, those take who were born before the w 
death. It is sufficient if they —— 
when an interest vests in possession. This rule was. | 
adopted by the old Supreme Coart, in the — 
of the will of one Rogers. If we could, we would give — 
the property to all Sally’s children, no matter when born, 
but we cannot depart so far from the words of the will.» 
We shall declare that Betsey, John, Burwell, Perry, 
Biiza & Martha, (those born before the testator’s death) 
re entitled equally to the negro boy ddam, the negro | 
rirl Sylla and her increase, with their hire and ¥ 
and that they with Samuel, James, ‘Sally —— — 
ing all the children of Sally Jourdan, born at. the death 
of the testator’s wife, are entitled | to one half the 
negroes and other property, Sally Jour-— 
dan’s heirs, after the death of | 
ing the increase of the fema 
hire, profits and interest. ‘ | 
perty belongs to the testator’s son John ; for all 
dren, that is all the heirs, take as one person quoad J , 
When his share is to be ascertained, the word “ héirs” 
is nomen collectivum. 


Per Curitam.—Let the decree be entered accordingly. 





John Barnes i 


v. 
Turner Dickinson, 


Where a party had an adequate legal remedy, has brought an ac- 
- “tion and failed in it, he has no right to the aid of a Court of Equity. 


. The allegations of the-bill were, that the Plaintiff in 
_ the year 1810, boaght one Robert Fellow a negro wo- 
wan, who continued in “his possession for many years, 
during which time she had several children ; that in the 
year 1821, the Defendant privately procured the slave 
and her children, to leave the premises of -the Plaintiff, 
and. took them into his possession. .The bill then 
set forth the title under which the Defendant claimed the 
slaves, which was shortly this—that one Matthew Tur- 

: nee had held them as the bailee of one Wally Turner, on 
whose estate the Defendant had taken out letters of ad- 
ministration. 


From Wayne. | 


ged that the Plaintiff had brought 
“Against the Defendant, in which he | 
orth-Carolina Law Cases, 346, )— 
janiction and general relief. 
“the Defendant, his honor Judge 
on thélast Circuit, dismissed the bill for want of 
guitywhereupon, the Plaintiff appealed. 
id case was submitted without argument by Gaston 
for the Plaintiff, and by Badger and W. H. Haywood for 
the Defendant. 


Henperson, Judge.—I cannot perceive upon what 
grounds this bill can bé sustained. If the Plaintiff has 
any title, itis a legal one, anmixed with any principle 
of Equity, and not beyond the reach of ordinéiry tribunals 
to afford relief. ‘He has had a trial at law upon the 
merits, and has failed. 


Per Cuntam.—Let the decree made in the Courtibe- 
low be affirmed, with costs. 








v. 
John Vick et al. 
Where 2.son who dita intestate, unmarried and without issue/is 
bound by his agreement to support his mother, it was held, that 
succeeded to his personal estute absolutely, and to his 
& estate for life, had no claim againgt:the heirs on account of 


interest in the land, expectant upon her life estate, notwithstanding’ 
she had advanced the aon ee pee Tee 


The Plaintiff in her bill alleged, that she was the ne 
ther of Samueb Winstead ; that S. W. purchased a vala- 7 
——— 
ble-to make payment for it, he applied to SOS ¢ J 

«for aid ; that S. W. being*the Plaintiff's only child,” 
with the view of aiding him in making payment f 
Jand be had bought, gave ap to him six slaves, valued — 
$1800; that in consideration of the surrender by the 
Plaintiff of the negroes, S. W. pe to. onal 
and maintain her during her 

* 8S. W. for his own conveni 

payment for the land bou 
the Plaintiff in the real 

* Taylor, for the sam of $300, and applied to the 

tiff to execute a deed ‘to the parchaser, which 
unless S. W. would agree to convey to her t 
which he had boaght, and to which he assented ; that 
S. W. died intestate, unmarried and without issue, and? 
without having-in any respect complied with his engage- 
ments to the Plaintiff, to convey to her the land bought 
by him. The prayer was for a specific eon of 
the agreement to convey the land. P 
" The dants, who were the heirs of Samuel, Win- 
stead, denied the agreement set forth in the bill ; relied 
upomthe act of 1819, concerning parol contracts for ‘the’ 
sale of lands ; and insisted that the Plaintiff having suc- 
ceeded to al} the personal estate of their ancestor, which 








































5 — valuable, and soln ethene a ‘ie es- Sep: 1008, 
tate ‘in his land, had no claim whatever, to asupport out “~~ 
of the assets which descended to them. ® 
Replications were filed to the answer, and it was Vic 
heard upon the proofs taken, which it is not necessary 
to set forth. . 
Devereux for the Plaintiff, o 
Badger for the Defendants. 


. Taylor 


Henperson, Judge.—The Plaintiff, however much 
to ‘be pitied, for in justice ‘she is entitled to the 
whole estate of her son, real as well as personal, in prey 
‘ference to a remote collateral heir, and the more espe- 
cially in this case, as.she furnished most of the funds 
with which the lands were pugChased, yet has no groundé, * 
onwhich she can stand. For we are. cary i. 
opinion, that the promise of* support satisfied the trans- 
fer of the slavés ; and if it did not, she has the whole , 
own, wherewith she may satisfy 
no ground. of relief in this bill. 
- convey #to her the lands in 
her selling for the son’s be- 
nd@ lands, we are well 
S that nothing more was in- 
haw a life estate, a home for life ; and that also 
got, for on her son’s death without issue, and 
without brother, sister or father, the lands descended on 
+ her for life. 


Per Cuntam.—Let the bill be dismissed with costs. 





* hg ARGUED. 
Der lse. a 
— — — 

Robert Wilson, Executor of Wil- 


liam Henderson. B iid 
| — Mecklenburg. 


—— — 


V. 
Robert Wilson, Executor of Wil- 
liam Henderson. > 


The doctrine of execution cy pres does not prevail in this.staté, and 

_ if the intention of a testator cannot be literally fulfilled, a trust xe- 
sults for the heir, or next of kin. 

‘Where a testator bequeathed property in trust, for the support o 

~ Minister of the Associate Seceding Party, “ who shall preach atthe © ~ 

, Seceding Congregation Meeting House, called Gilead,” and a v · ‘ 

» jority of that Congregation being of a different, : 
fused to permit a Minister of the Associate Seceding Party, 


ciate in their Church. It was held that a trust resulted, alt 
— —— 
ee ee . 


Whe Plaintiffs McAuley and & 
the Congregation of Gilead,” files 
they averred that William 3 
several other pe year 179 
ing House at the place described by himin his will 
inafter set forth ; that the land upon which the @harch 
was built, was conveyed to William Henderson and others, 
in trust for the members of the Associate Reformed Synod, 
belonging to the Presbyterian Congregation of Gilead.) 
That some time after the erection of the Meeting House, 
Henderson and others, who had contributed to build it, 
separated from the communion of the une Reformed 





Synod, and became members of a religio ty called 
the Associate Seceding Presbyterians. t — 
separation, the Congregation of Gilead became divi 
into two societies, one called the Associate Seceders, and » 
the other the Associate Reformed Seceders. That as 
the Meeting House was built at the joint expense of 











—— it ——— Dee. 1028," 
 thateach 


might use it for thé purpose of public worships Sone a ley 
—That Henderson duly made and published his last 
will, and appointed the Defendant Wilson his executor, Wilson. 
who proved the same. That thereby, among other things, 
he devised as follows: 


'* The tract of land that E now live on, lving on the Catawba River, . | 
—————— hundred acres, and also fisheries, its my will and 
pleasure that my executors hereafter named, do within six months 
after my decease, cause the aforesaid tract of land to be sold to the 
highest bidder, (he then directs the notice of the sale, and the terms, 
security to be takibh) and my will is, that the money accruing Pes 
from the sale of the land, shall be laid out in purchasing shares in the —9— 
State Bank of North-Carolina, or purchasing shares in the United 
States Bank, and the profits to go towards paying a Minister of the 
who shall preach at the Seceding Congregation Mecting 
. called Gilead, in said county, on the great road leading from 
to Beattie’s Ford, the party called the Associate Seceding 














Party.” | 
—That the Plalatif had been duly elected trustees of 
mngregation, who they contended 

land occupation of Gilead Meets 
Miithe Associate Reformed. But 
if inthis they were om iken, they stated that they had 
procured a conveyance to them, as Trustees of the Agso- 
ciate Segeding Congregation of Gilead, of one acre of 
landyignd were about to erect upon it a house for the use 
of that congregation, within six poles of the Meeting 
House described by the devisor in his will. 

“The prayer of the bill was for an account, “and. that 
the charity created by the will might be established, and - 


the interest —* be paid to the Plaintiffs to sap- 




















ports Min preach in the old Meeting House, of 
that the trusis of the will might be executed, cy the 
by aot the interest of the fund to the suppo * 
of a Minister to preach in the new Meeting House. 
The Plaintiffs John Henderson and others, were the heirs... 


at law and next of kin to William Henderson. In their bill 
they set forth the above clause of their ancestor’s will. 
















S ‘ae — at Gilead-was built, belongiid ] | 
* "That the Associate Seceding ' 
Wikon. did not exist as..a body at Gilead, and had no right te 
the use of the‘house. They insisted-that;there was no 
possibility of carrying the devise into effect, and prayed 
for an account of the trust fund, and that the executors 
might be directed to pay it over to them. € 

* ‘The Defendant, the executor of William Henderson, 
* in his answers, admittted a sale of the land mentioned P 
4 in the will, for the sum of 7440 dollara. rendered | 
count, and submitted to any decree, by — 

be indemnified and protected. 

~ Replications were filed, and testimony taken, 
tory of the differences between the Associate Sect 
and the Associate Reformed Charches, and of th 
rate existence of both.—Attached to one of the ¢ 











OE, 











a was an exhibit in these words : — 
“ Gilead\Church, July, iaꝛz. 
oft At a meeting of this Society, agreeably 40 public notice given 
for that purpose, Resolved that this Chueh be newly roofed and se- 


eurely inclosed, with iron fastenings‘ta t windows, doors, kc. and 
that this Church or Meeting House be ker for the sole and exclusive 
use @f this congregation and our present Pastor, or some Minister of 


the Associate Reformed Synod. And that our present or El. 
ders are authorised and required to have the sole directx this 
business.” 


The cause was argued at Jane Term, 1827, by Gaston 
pithe Plaintiffs McAuley and Beard ; Wilson and Badger 
r the heirs, and Seawell for the Executor. 
Cur. VULT.ADY. 


Hewnverson, Judge.—This is nota 4 fa 

* Pious congregation, within either the words or 
rit of the act. of 1796, (Rev. ch. 457.) The property is 

not given to the congregation, to be used by them as 

W they may think proper, for their use and benéfit ; bat it 

is given for a special purpose, in which to be sure, they 
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= terested, bat are not the owners, to-wit,to pay aJux=, 1828. 
3 of a certain sect, to preach to the congregation —8* 
Gilead. They take therefore as trustees, or cestui 
que trusts, (which is matter of indifference, the objection 
not being to the form) for a specific purpose, and are 
bound to apply the funds to that, and to no other ase. 

, The validity ofthe devise. depends on the question, . 
whether the devisees are accountable to any one, for the 
due execution of the trust ; for if they age not, it is void, 
-and there is a resulting trust for the h at law, or next 
of kin. If there is any one who can compel the due ex- 
ection, of the trust, that is, the proper application of the 
trast fund, according. to the directions of the devisor, 
then it isa valid trust, at least so much of it as is ne- 

. to answer the intent of the founder. If there be 

than is necessary for that purpose, the excess re- 

ito the heirs at law, or next of kin. For we do not, 

y do in England, apply it fo other objects off si- 
milar kind, by is called the doctrine of cy pres. 

. We are ea rm the consideration of the ques- 

whether this case, any persom competent 

nforce the due execation of the trust; for we a 

that those for whose benefit it was intended, ha 

. still refuse, to accept the testator’s boufif¥.— 

Weer cannot impose it on them, for the congre- 

gation have the right to employ their own preacher, and 

y him in their own way. The testator has left us 

: ® guide to ascertain what is to be done in such an event. 
or do we kuow, but from conjecture, whether as the © 

tion, who have the appointment of the Minis- 

and tl trol over the Church at Gilead, have re- 

a is bounty, it was his desire that it should 

be | to a part of the congregation who accord with 

him religious senfiments, and who are willing to build 

another Church near to the Chtrch at Gilead, and employ 

the funds in paying a preacher of that sect, directed by 

the testator. It is very probable that the testator would 
Vor, .F * $2 a 


Wilson. 
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‘Dre. 1628. have directed this, had he foreseen the refusal, 
“~~ thing next best to that which he: moat ‘wished. A 
McAuley ios not said so, and it is out of the power.ot-this Court, 
Wilsoe. to speak for him. We cannot dispose of the propertyef ” 
the decease by undertaking to conjecture what would have 
been hie will, provided he had foreseen what bas since 
. happened, which has thwarted his intent as expressed. _ 

If 1 was left to conjecture, I would say such‘was his will, — 
oy See to prove it would result in nothing 
like certainty. would be this, that as the thing. 
fered to be substituted, bears a very strong’ 
to that directed, which cannot be 
ble he would have accepted the substitute, 
comes near to the thing directed. But it may be, 
every circumstance in which the proposed substitates 
fers from the original directed, may have been: 
-tator’s sole object in making the bequest, viz. a: 
hav€ a preacher of his tenets to preach to the 
gregation at Gilead, and thereby bring them over 
faith, and prevent the dissemi that Ch 
what he deemed unsound — es not say. 

@ most probably this was his istent; it is sufficient 
—2 — been, or any thing else but the precise. 

ade by the Plaintiffs. If I were left 

conjectures, I would say that in the events 
happened, the proposition made by the Plaintiffs 
thing which he would have directed ; for it is fair 
gume that his object was the —— of the 
trines of his faith ; that he selected the Church at 
‘Jead -as the place of preaching, and. the congrega 
there as the one to be preached to ; 
pointed out only as the means of effecti “t 
if these means failed, the end was not to be lost, Gat the - 
next best means, and those bearing the strongest fesemi- 
blance to those pointed oft, should be resorted to. Th 
reasoning is all fair, and if we were corre 
ject, would be satisfactory ground for a d 





Plaintiffs. But when we recollect that we assume Dzc. 1828, 

ject which’ he had in view, that ef incapable A Soy 
; can speak in regard to it has spo- 

“Uken for the last me, by Y thie his last will, to which only Wilson. 
~~ we can look for his intent, and on this subject that he is 
silent, we must remain in ignorance.of his intent fur- 
ther than he has. declared it, and this furnishes only 
ground of conjecture, on which we cannot act. 


es 


It yrould seem, sini object of the 

C reconcile and onite in principle, the two 

ich was called “ the associate seceding 

yy the other “ the associate reformed party.” To 
‘first party the testator belonged ; the Church of 

lead belonged to the latter. The testator directs that 
is*property shall be formed into a fund to pay a Preach- 
‘etal his own religious principles, to preach at the Church 
lead. That Church have rejected any benefit that 
led for them by that devise ; they. will not accept” 

The testator’s ow n party, the associate seéeding 
byterians, rate benefit of it, and that it may be 


» cy pres, ina Church erected by them F neach 


— 
F = 
— — ————— — — 


‘Church of Gilead. This we think eaunot ne; 
ject. of the testator cannot be effected, - 
t the fund to be applied to any other. | 


. n CUn1am.—Let the bill of the Plaintiffs, McAuley 
| we Beard, be dismissed, and on the bill of the heirs at 


w and next of kin, let an account be taken, and let all, 


‘es, Casts be paid out of the fund. 


— 
*X 





30th day of July last, for the purpose of filling the vas 
cancy in the office of Attorney-General, caused by the 


death of James F. Taylor, Esq. Robert H. Jones, Esq. of 


Warrenton, was appointed ad interim, and at the last 
session of the General Assembly, Romulus M. Sanders, — 
Esq. of Sal was elected to that offi 

On account of his severe indispbsitio 
Taytor, was prevented from filing an 
causes decided at this term. 





